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STUC Response to the Department for Business, Innovation and 
Skills Consultation on Proposed Changes to the  

Transfer of Undertakings (Protection of Employment) Regulations 
2006 

 
 
Introduction 
 
The STUC is Scotland’s trade union centre. Its purpose is to co-ordinate, 
develop and articulate the views and policies of the trade union 
movement in Scotland; reflecting the aspirations of trade unionists as 
workers and citizens.  
 
The STUC represents over 632,000 working people and their families 
throughout Scotland. It speaks for trade union members in and out of 
work, in the community and in the workplace. Our affiliated organisations 
have interests in all sectors of the economy and our representative 
structures are constructed to take account of the specific views of 
women members, young members, Black/minority ethnic members, 
LGBT members, and members with a disability, as well as, retired and 
unemployed workers. 
 
Our responses to the individual questions set out in the consultation are 
as follows. 
 
Question 1:  
Do you agree with the Government’s proposal to repeal the 2006 
amendments relating to service provision changes? 
 
a) Please explain your reasons.  

 
The STUC does not support repeal of the 2006 amendments to service 
provision changes as we feel this would be a retrograde step and 
remove clarity within the regulations of transfers that constitute a service 
provision change.  This was the original purpose of the 2006 
amendments and the consultation document states that nearly 40% of 
the responding to the call for evidence took the view that the inclusion of 
service provision changes has delivered improvement in terms of 
transparency and reduced burdens on business.   
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The STUC does not see the 2006 Regulations as “Gold Plating” but as 
regulation deemed necessary to clarify a position that was not clear 
following the transposition of the Acquired Rights Directive into UK 
legislation.  This has been to the benefit of employees and employers 
alike as well as legal advisers for both   The position adopted in the 
United Kingdom is envied by legal establishments in other European 
states where confusion still exists over the definition of service provision 
changes and the circumstances under which they apply. 
 
The STUC takes exception to the comments expressed in paragraph 
7.13 of the consultation document in support of repealing service 
provision changes.  In our view the main reason for clients not being 
happy with individuals working on an outsourced contract is more likely 
to be because of the demand placed on the workers to deliver more with 
less resource rather than the quality of work delivered by workers. 
 
There is no evidence provided to support any of the reasons given for 
the repeal of the service provision change provisions, a position that the 
Department has accepted.  We would question why this proposal to 
reverse legislation introduced to help employers understand TUPE 
legislation and protect workers is being suggested in the absence of 
such evidence. 
 
We would also question the views of respondents that the need to take 
legal advice had not gone way following the introduction of the 2006 
amendments, we believe it is an unrealistic expectation that the need to 
access legal advice will ever be removed. Accessing legal advice at an 
early stage on TUPE or any other matter relating to employment 
regulation will often avoid more costly litigation post transfer. 
 
 
Question 2:  
If the Government repeals the service provision changes, in your 
opinion, how long a lead in period would be required before any 
change takes effect (i) less than one year; (ii)1- 2 years; or (iii) 3-5 
years? (iv) 5 years or more?  
 
In the lack of any evidence in the consultation document to provide 
respondents with information on the average length of contracts in place 
for outsourced services we find it hard to respond to this question.   
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We believe the protection offered by service provision changes should 
remain throughout the length of the employee’s relationship with the 
transferee employers any successor outsourcing employer.  
 
The STUC is again concerned that this question and the information 
provided focuses on the impact of organisations providing or receiving 
services and no consideration given to the workers who deliver 
outsourced services, often paid less than a living wage, and under 
pressure to deliver an equivalent or better service with less resource. 
 
a) Do you believe that removing the provisions may cause potential 
problems?  
 
Yes  
 
b)   If yes, please explain your reasons. 
 
We do not believe there is any reason to repeal the service provision 
changes, any such change will obviously take us back to the position 
that existed before the 2006 amendments.  It is accepted that the 
position that existed before the regulation clarifying service provision 
changes was inadequate. This resulted in parties having an increased 
reliance on legal advice in situations where it was not clear when or 
where TUPE applied. Our view, having spoken to trade union lawyers 
and those representing employer organisations, is that TUPE does not 
generate the same number of cases, or indeed potential cases, as it did 
prior to the 2006 amendments.   
 
Therefore we would question the motivation of the Government to 
change or repeal legislation, which although not perfect, is not the 
burden on business that contributors to the Red Tape Challenge website 
appear to think.  There will be a greater burden on business if they act 
out with the law, whether in relation to breaches of their legal obligations 
under TUPE or any other legislation as a result of the potential costs of 
resultant litigation. 
 
The purpose of the 2006 amendment was to provide clarity, reduce 
potential business burdens and costs of litigation, all of which have been 
achieved. Therefore, we fail to understand, in the absence of any 
evidence to the contrary, why there is any need for change. 
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Question 3:  
Do you agree that the employee liability information requirements 
should be repealed? Yes/No  
 
No, we do not believe that the employee liability requirements should be 
removed 
 
If yes, please explain your reasons.  
 
Would your answer be different if the service provision changes 
were not repealed?  
 
Our answer would be the same; the STUC does not support either the 
repeal of the service provision changes or the requirements to provide 
employee liability information.  Repealing this requirement will not result 
in transferors or transferees providing information any earlier. Our fear 
would be that where a transferor loses a contract and, in the absence of 
any statutory obligation to do so, they will not provide such information.   
 
The STUC is of the view that the only change that is required in relation 
to Regulation 11 is to amend the requirement and introduce a longer 
period before the transfer, by which time employers have to provide the 
necessary information. 
 
Do you agree, that there should be an amendment to regulation 13 
to make clear that the transferor should disclose information to the 
transferee where it is necessary for the transferee and transferor to 
perform their duties under that regulation?  
 
The STUC is not in a position to provide a response to this question 
other than we do not agree with the deregulatory approach being 
adopted by the Government. We should not rely on competing service 
providers to abide by these proposed regulations in the absence of any 
statutory deadline to exchange information. 
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Question 4:  
Do you agree with the Government’s proposal to amend the 
restrictions in regulation 4 on changes to terms and conditions so 
that the restriction more closely reflects the wording of the 
Directive (article 4, which is in relation to dismissals) and the CJEU 
case law on the subject? Yes / No  
 
No 
 
a) If you disagree, please explain your reasons.  
 
The STUC does not agree with the assumption in the impact 
assessment that employees benefit from providing transferee employers 
with more flexibility to vary the terms and conditions of workers 
transferring as a result of TUPE transfers. There is a fine line between 
harmonisation of terms and conditions and imposition of less favourable 
new terms and conditions on workers post transfer. Reducing the 
regulatory protection within domestic regulation would, we believe, 
provide more opportunity for employers to introduce changes in terms 
and conditions to the detriment of the individual. 
 
This would result in increased applications to employment tribunals by 
disaffected workers.  In addition the introduction of fees for making 
claims will deter individuals from making such claims and therefore they 
either accept inferior terms and conditions or resign. This, in our opinion, 
results in denial of access to justice for individuals impacted by business 
transfers and any subsequent erosion of their contractual terms and 
conditions. 
 
b)  Do you agree that the exception for economic, technical or 
organisational reasons entailing changes in the workforce should 
be retained? 
 
The STUC would question why the exception for economical, technical 
organisational reasons should remain when the Government accepts it 
is a provision that is rarely used in practice. The current deregulatory 
agenda would tend to suggest that redundant laws, or provisions within 
regulations that are deemed to be little used or ineffective, should be 
repealed to meet the Governments two out, one in deregulatory 
approach. 
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There is no evidence provided in the impact assessment to support 
retention of permitted changes for economic, technical or organisational 
changes. Therefore in order to ensure consistency of approach to 
deregulation this provision should be removed. 
 
 
Question 5:  
The Government is considering using article 3.3 of the Acquired 
Rights Directive to limit the future applicability of terms and 
conditions derived from collective agreements to one year from the 
transfer.  
 
After that point, variations to those terms and conditions where the 
reason was the transfer would be possible provided that overall the 
change was no less favourable to the employee. Is this desirable in 
your view? Yes / No  
 
No 
 
a) Please explain your answer  
 
The STUC are extremely concerned regarding this particular proposal as 
the driver for change does quite clearly and unashamedly appear to be 
to encourage more non trade union or anti trade union employers to bid 
for all or part of the work carried out by trade unionised employers. 
 
There is evidence that clearly shows that all workers, not just trade union 
members in unionised workplaces enjoy higher rates of pay and more 
favourable terms and condition than those in non-unionised workplaces. 
In addition unionised workplaces provide safer and healthier workplaces 
resulting in lower potential exposure to personal injury litigation for 
employers. 
 
The impact assessment once again shows that most of the costs would 
be borne by employees as a result of the proposals in this consultation. 
Therefore, we can come to no other conclusion than this is aimed at 
driving down the terms and conditions and employment rights of trade 
union members rather than any evidence based or genuine reason for 
changing TUPE regulations. 
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b) Do you agree that there should be a condition that any change 
after the one year period which is by reason of the transfer, should 
be no less favourable overall than the terms applicable before the 
transfer? Yes / No  
 
No, based on our response to the last point we do not agree there 
should be provision for employers to vary terms and conditions derived 
from collective agreements.  We would also question how it would be 
decided, or indeed who would decide what is a less favourable or more 
favourable change or even one of equal value.  In non trade unionised 
workplaces with no collective bargaining structures this will clearly be 
employers. 
 
This will result in trade unions having to represent members with 
grievances against enforced changes and potential employment 
tribunals or other litigation to defend the agreed terms and conditions of 
members. 
 
c) If the outcome of the Parkwood Leisure v Alemo-Herron litigation 
is that a static approach applies under TUPE, do you think that 
such an approach would provide useful additional flexibility for 
changing such terms and conditions? Please explain your answer.  
 
The STUC does not believe that the outcome of the legislation referred 
to provides a definitive answer either way and clarity will be required, 
possibly through further legislation. 
 
d) Do you think there any other changes that should be made 
regarding the continued applicability of terms and conditions from 
a collective agreement (bearing in mind the limitations of Article 
3(3) of the Directive)? Yes / No 
 
No 
 
 
Question 6:  
Do you agree with the Government’s proposal to amend the 
wording of regulation 7(1) and (2) (containing the protection against 
dismissal because of a transfer) so that it more closely reflects the 
wording of the Directive (article 4) and the CJEU case law on the 
subject? Yes / No  
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No 
 
a) If you disagree, please explain your reasons.  

 
The STUC does not agree with this proposal as this once again removes 
protection from workers subject to transfer and seeks to provide 
transferee employers with powers to dismiss workers who they deem to 
be surplus to requirements post transfer, safe from the fear of having to 
justify their actions at an employment tribunal. 
 
Transferee employers, in the absence of the additional sanctions 
available, should they be found to have unfairly dismissed transferring 
workers in the name of efficiency savings, will be able to arbitrarily 
dismiss workers post transfer.  The purpose of the Directive and the 
manner in which it transposed in domestic legislation is to protect 
workers rights in the event of transfers of undertakings, businesses or 
parts of undertakings or businesses. 
 
The statutory protection in our domestic regulation was clearly 
necessary to address concerns regarding behaviour of transferring 
employers at the time legislation was introduced.  The consultation does 
not provide any evidence, statistical or otherwise, other than a general 
view that employers, with the support of the Government, feel it should 
be easier for workers to be dismissed following TUPE transfers. 
 
b) Do you agree that the drafting of the restrictions to terms and 
conditions in regulation 4 and the drafting of the protection in 
relation to dismissal (regulation 7) should be aligned? Yes/No 
 
No, the redrafting of our domestic regulation to align more closely with 
the wording in the Directive will, for the reasons outlined in the last 
answer, lead to increased satellite litigation and general uncertainty 
about the effectiveness of our TUPE legislation. 
 
 
Question 7:  
Do you agree that TUPE should be amended so that regulations 
4(9) and (10) are replaced by a provision which essentially copies 
out article 4(2) of the Directive? Yes /No  
 
No 
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a) Please explain your reasoning. 
  
The STUC disagrees with any wholesale removal of workers rights and 
we find it extremely concerning that, should this proposal go through, 
this will result in committed and often long serving workers losing their 
employment as a result of substantial and detrimental changes to their 
working arrangements and no longer being able to work under these 
new arrangements. 
 
This could again provide an incentive to dismiss staff transferred and our 
concern is that Government is suggesting these changes that could 
make it easier for employers to make efficiency savings through 
dismissals.  Increased savings would be achieved through shedding 
more experienced and more highly paid workers. 
 
The option to seek justice by lodging constructive dismissal claims is 
problematic as this would obviously be extremely costly under the new 
fees regime and claims for constructive dismissal cases are notoriously 
hard to prove. 
 
 
Question 8:  
Do you agree with the Government’s proposal that 'entailing 
changes in the workforce' should extend to changes in the location 
of the workforce, so that 'economic, technical or organisational 
reason entailing changes in the workforce' covers all the different 
types of redundancies for the purposes of the Employment Rights 
Act 1996? Yes / No  
 
No 
 
a) If you disagree, please explain your reasons. 
 
The STUC feels that, even under the current provisions, this is one of 
the most contentious issues to arise in TUPE situations where workers 
are transferred en bloc to a new location some distance from the 
worksite of the transferring employers. 
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Little consideration is given by either employer of the impact the new 
arrangements will have on the lives of workers affected by the transfer 
such as caring responsibilities or access to public transport to get to the 
new workplaces. This results in workers being forced to take 
redundancy, perhaps on unfavourable terms due to limited earnings 
capacity or short service and facing an uncertain future. 
 
The STUC believes that to include a change of workplace as a valid 
valid reason for an ETO will result in more people losing their jobs as 
employers, not employees, will now have more protection in such 
transfers. We also fear that there will be a greater impact on those who 
cannot afford to travel to the new worksite, mainly low paid workers or 
those with short work service.   
 
We are also concerned that there could be an impact on workers in rural 
areas if this proposal, and others in this consultation, goes through. The 
thrust of this consultation is about increasing opportunities for 
outsourcing companies by reducing costs at the expense of worker’s 
rights.  By including the worksite in ETO reasons, larger organisations in 
more densely populated areas may look to take over businesses or parts 
of businesses in rural areas and close workplaces.  This could result in 
substantial additional travelling time for the workers concerned and a 
loss to local economies as workers will spend in their new work location 
and not in their community. 
 
Those faced with redundancy under this proposal would not qualify for 
unfair dismissal and would have to access benefits.  No indication is 
given in the impact assessment of the financial costs anticipated as a 
result of increased benefits costs should this proposal be adopted.  
 
 
Question 9:  
Do you consider that the transferor should be able to rely upon the 
transferee’s economic, technical or organisational reason entailing 
changes in the workforce in respect of pre-transfer dismissals of 
employees? Yes / No  
 
No 
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a) Please explain your reasons. 
 
This proposal carries the risk of individuals losing their employment 
unnecessarily and this is not acceptable.  The transferee could request 
the transferring employer to dismiss an artificially high number of 
workers with the intention of attempting to increase profit by delivering 
the service with a reduced workforce. 
 
At a later stage, post transfer, when it is clear that this is not possible 
additional recruitment would have to take place in order for any service 
agreements to be met.  The transferee employer could target higher 
earners and workers with less service and therefore no employment 
rights in an attempt to keep salaries and potential litigation costs down. 
 
Meanwhile, those employees dismissed may still be struggling to find 
employment.  We do not think this is fair and any prospect of this being 
allowed to happen should not be contemplated. 
 
 
Question 10:  
Should there be an amendment to ensure that any actions of the 
transferee before the transfer takes place count for the purposes of 
the requirements to consult on collective redundancies (under the 
Trade Union and Labour Relations (Consolidation) Act 1992), 
therefore allowing consultations by the transferee with staff who 
are due to transfer to count for the purposes of the obligation to 
consult on collective redundancies? Yes / No  
 
No 
 
a)  If you disagree, please explain your reasons. 

 
The STUC feels that workers subjected to TUPE transfers are already 
facing uncertainty and we believe it is unfair to expect them to cope with 
simultaneous consultations.  This is clearly placing unnecessary burdens 
on them at an already stressful time in order to reduce perceived 
burdens on business.  We believe that employers could exploit this 
uncertainty and the Government should introduce stronger duties on 
employers, forcing them to carry out meaningful discussions with 
workers or their representatives.  
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These duties should be enforced and employers found in breach should 
face penalties and any workers suffering a detriment compensated. 
 
 
Question 11:  
Rather than amending Regulation 13(11) to give clarity on what a 
'reasonable time' is for the election of employee representatives do 
you think our proposal to provide guidance instead would be more 
useful? Yes / No  
 
No 
 
a) Please explain your reasons.  

 
Although the STUC has no strong objection to this proposal to provide 
guidance our concern relates to how widely used guidance would be. 
Claims submitted for failure to consult are more likely to be successful if 
a breach of regulations can be proved in this regard rather than 
employers failing to follow guidance.  As the consultation document 
correctly states guidance only follows a framework that employers are 
expected to follow and there is no statutory obligation to do so.  Should 
the Government chose this option then any guidance, in addition to 
clarifying what is reasonable time, should also cover provision of training 
on TUPE familiarisation and representation. 
 
 
b) If you disagree, what would you propose is a reasonable time 

period? 
 
We believe if the regulatory option is adopted then, depending on the 
size of the organisation, 28 days would be a reasonable period, again 
we believe the TUPE regulations should make provision for training for 
employee representatives. 
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Question 12:  
Do you agree that regulation 13 should be amended so that micro 
businesses are able to inform and consult with affected employees 
directly in cases where there is not a recognised independent 
union, nor appropriate existing employee representatives (under 
regulation 13(3)(b)(i)), rather than have to invite employees to elect 
representatives? Yes / No  
 
No, we see no reason that micro businesses should be treated any 
differently from larger organisations.  The STUC would suggest that 
measures need to be taken to ensure that workers in micro businesses 
are given access to sufficient information in order for them to make 
informed choices about any proposed transfer. To consult directly with 
workers when one party has access to legal advice and, as a result, is 
better informed than the other could not be classed as meaningful 
consultation.  There is also a danger if micro businesses are exempt 
from this or any other part of TUPE legislation a small business 
outsourcing and servicing sector will emerge with larger companies 
breaking up into smaller business units in order to avoid their legal 
obligations. 
 
a) If your answer to the above question is yes, would it be 

reasonable to limit this option so that it were only applicable to 
micro businesses (10 employees)? Yes / No 

 
 
Question 13:  
Do you agree that micro businesses should be included under all 
the proposed amendments to the TUPE regulations? Yes/No  
 
Yes, in our experience when smaller businesses are provided with 
exemptions from legislation or financial benefits such as business rates 
relief it transpires that the anticipated economic growth anticipated from 
the benefits or exemption does not materialise.  
 
a) If not, are there particular areas where micro businesses should 
be exempt? Please explain your answer.  
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b) Do you think that any of these proposed changes are likely to 
impose additional costs on micro businesses? Yes / No  
 
No 
 
c) If so, please give details and suggestions where these costs 
could be decreased or avoided entirely. 
 
 
Question 14:  
Do you agree that apart from the proposals in relation to service 
provision changes, there are no other proposals which give rise to 
the need for a significant lead-in period? Yes / No 
 
Yes 
 
 
Question 15:  
Have you any further comments on the issues in this consultation? 
 
The STUC is concerned that the Government has set an unrealistic 
timescale to legislate on this occasion as the stated intention is for any 
changes felt necessary to be introduced to Parliament in October.  This 
is the latest in a number of legislative measures taken by the United 
Kingdom Government that are aimed at eroding the rights of workers 
and we feel there is often undue haste in the consultations periods or, in 
this case, the legislative timetable. 
 
This can only result in more workplace disputes, more unfair or unlawful 
dismissals and increased need for dispute resolution procedures or 
more costly litigation. 
 
It is conceded in the consultation document that little evidence exists on 
the impact of TUPE legislation on business, in particular the 2006 
amendments, other than an unexpected increase in employment 
tribunals to resolve TUPE disputes.  This does not, in itself mean that 
the 2006 regulations have not had the anticipated outcome as we 
believe this is more an indication that employers are continuing to 
attempt to avoid their duty to carry out meaningful consultations. 
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Question 16:  
Do you feel that the Government’s proposals will have a positive or 
negative impact on equality and diversity within the workforce? 
Yes/No Please explain your reasons.  
 
A negative impact. 
 
b) Do you have any evidence indicating how the proposed changes 
might impact upon groups sharing protected characteristics? If so 
please provide them. 
 
As outlined elsewhere in our response we believe that these changes 
will have a detrimental impact on lower paid workers or those with 
incomplete or short work histories.  Workers in this population tend to 
include higher proportions of workers from groups sharing protected 
characteristics particularly women, disabled, BME and young workers. 
 
 
Question 17: 
Do you agree with the analysis and evidence provided in the Impact 
Assessment? Please give details for any area of disagreement or if 
you can provide any further knowledge in an area. 
 
The STUC have no comment to make in response to this question. 

 
 
 


